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STATEMENT

The plaintiffs in error conduct a general exporting and

importing business, and among other products handle



china clay. The defendant is operating a paper mill at

Everett, Washington, and uses china clay in paper making.

The purpose of the clay is to act as a filler between the

wood fiber to make a smooth sheet and one that will take

an ink impression without blotting. To be suitable for

this purpose the clay must be of uniform white color and

free from grit and sand.

The plaintiffs in error having l)een informed that the

defendant in error desired to buy china clay suitable for

use in the making of the character of paper manufactured

by it, wrote the defendant on September 29, 1900 (Trans,

p. 50) a letter in which they said: ''referring to the cor-

"respondence we have had heretofore with you regarding

"china clay, we now have the pleasure of advising you

"that we send you under separate cover a sample marked

" 'P. X. Y.' of an English China Clay which the makei*s

"believe matches your own sample very well and we trust

"that you will find it so. It is probable that we could

"work your order for a quantity of not less than 400 to

"500 tons of this T. X. Y. (^hina (lay in one balf ton

"casks etc", to which letter the defendant in error replied

on October 11, 1906 (Trans. 52.) : "Please enter our order

"for 3-400 tons of P. X. Y. Cliina Clay to be fully eijual

"to the sample which you have submitted to us, at the

"price etc." On October 15, 1900, the plaintiffs in error

signed and sent the defendant in error a written memor-

andum which defendant in error signed and which is as

follows: (Trans. 32)



"PLAINTIFFS' EXHIBIT 'A'

"ORIGINAL

"^ileyer, Wilson & Co.,

"Portland, Oreoon.
I

Received
|

I

Oct. IT, 1906.
I

".Ateyer, Wilson & Co.,
| Everett Pulp &

|

"San Francisco, Cal.
| Paper Co.

}

"Wilson, Mever & Co.,

"Liverpool. Portland, Orejion, October 15, 1900.

"Messrs. Everett Pulp & Paper Co.,

"Everest, Wasli.

"Rouulit of AFeykr. AVir.sox & Co.

"Terms Xett Cash 338 Sherlock Rnildin.s:.

"Payable in V. S. Cold Coin

"as delivered.

"About Three Hundred (300) to Four Hundred

"(400) tons of 2240 lbs. each, fMiina Clay in casks, P. X.

"Y. brand at Seventy Cents (TOcts.) per 100 lbs. net

"invoice wei<>ht ex ship at Seattle, Wash.

"This sale is made for shipment per '>rozambi(]ue' from

"Leith or Tyne (P. Af. W. & Co. A. T.) to Seattle. Pur-

"chasers to take delivery of China Clay from alongside

"vessel at once on discharged at Seattle, Wash.

"Sellers not responsible for results (as affectino- this

"ajj^reement) of strikes, accidents, lockouts, breakdown of

"machinery, failur(» of manufacturers or suppliers, or any

"other circumstances beyond their control.

"Contract void if vessel be lost, or for any ]wrtion or

"all of the China Clay which may fail to reach Seattle,

'•owinc: to perils of th(» Sea, <U' otluM' caus;cs Ix'vond seller's

"control.



"This sale is based on the present tariff. Any chanp^e

"in the rate of duty payable to the U. S. Governnient to be

"for account of purchasers. -

"China Clay at risk of i)urchasers as soon as landed.

"Wharfage, if any, at Seattle, Wash., to be for account

"of purchasers. Pr. Pro. iMEYKu, Wilson & Co.

"approA'ed. Alfd. Tucker,

"Sellers.

"Everett Pt-lp & Pai'ek Co..

"Augustus .Tolinson, Secretary,

"Approved. Purchasers."

"P. X. Y.-' brand has no defined meaning in tlie trade.

For all tliat appears that name was applied arbitrarily to

designate the particular sample submitted to the defend-

ant by the plaintiffs, and there is nothing to show that the

term was ever applied before or since to designate a kind

or quality of clay.

Upon the arrival of the ^Mozambique at Seattle, the

defendant did not inspect tlie clay to ascertain its quality

before receiving it, because inspection at that time and

place was impossible.

The trial court made no special findings of fact, but

the general finding's contained in the decision show wliat

occurred before and after the arrival of the ^lozambique.

Said the court: (Trans. 22-24.)

"The contract for the sale of tlie clay was made by cor-

"respondence between the parties and as construed by the

"Court, it is a contract for a sale by sample, and tliere is

"an implied warranty of quality corresponding to tlu"

'•sample referred to in the correspondence. 15 Am. & Eng.

"Enc. of Law (2nd Ed.) p.p. 1220-0. The clay was bought



"in England and transported by ship to Seattle, and there

"is no dispute between the parties, as to the quantity of

"the clay shipped and delivered, nor as to the contract

"price which the defendant promised to pay therefor. It

"is admitted also that payment of the purchase price lias

"been demanded and refused, except as to part, and other

"jurisdictional facts are admitted. The contract, as con-

"strued by the Court, obligated the defendant to receive

"the clay from the ship, which condition precluded in-

"spection b}' tlie purchaser before delivery. This is so for

"the reason that, clay to be of the quality warranted, must

"be of uniform wliite color and free from i>Tit, and to

"determine the (juality, time, favorable conditions, and

"special conveniences for testinc; are necessary, and these

"essentials make a fair inspection v.iiile the ship is beinir

"discliurj^-cd. impracticable. The defendant did not in fact

"ins])ect the clay to ascertain its (|uality before r(H-(nvin.!i;

"it, but afterwards ascertained that it came from two dif-

'•ferent sources of sui)ply and that it is not uniform in

"quality, 800 barrels thereof bein.u" infericn* to the sample

"and unsuitable for the defendant's use. The defendant

"used and has tendered payment at the contract rate for

"8fil barrels, and disputes its liability to pay for 800

"barrels because of the inferior (piality thereof. The

"plaintiffs contention is that notwithstandine; tlie inferior

"quality of 800 barrels of the clay, the defendant accejited

"delivery of the entire consii>nment, and by dointi; so

"waived its ri,i>ht to reject any part of the same. Tlse

"defendant did not intend a waiver of its ri£>;ht to have

"delivered that which it had ai»Teed to buy and pay for.

"viz: Clay of the same quality as the sample. On the

"contrary, it was prompt in Gjivincj notice to the ])laintiffs

"of the inferior quality of the clay, and has acted fairly

"towards them in miinmizino the loss l\v making' use of,

"and tenderiniL*- payment for, all of tlie clay fit for use and

"by holdinii- the rejected portion subject to the plaintiff's

"ri<»]it to dii-jpose of it, Th(> plaintiff's contention is
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"fonndod upon the false idea that the defendant was
''legally bound to either accept tlie commodity of which

"delivery was tendered, and pay the contract price for all

"of it, regardless of its qiiallly, or else refuse to receive

"possession of it. This idea is contrary to the rule of law

"applicable to the case, because, it ii>'nores the implied

"warranty upon which the defendant has a rij^ht to rely.

"The defendant acted within its le^al riohts in takino y)os-

"session of the clay and resisting' the plaintiff's demand
"for the price of the portion inferior to the sample. In

"this country the rule is well established by numerous

"decisions of the Courts, that a breach of an implied war-

"ranty of quality entitles the vendee to retain the <>oods

"and when sued for the purchase price, to set up the

"breach of warranty to reduce the sum r<H'overable by tlie

"vendor. 15 Am. & En"-. Enc. of Law (2nd Ed.) p. 1255;

"24 Id. p. 1158; Saunders v. Short 8(5 Fed. Kep. 225;

"Andrews v. Schreil)er, 93 Fed. Kep. 307 ; Florence Oil &;

"Refininjv Co. v. Farrar, 109 Fed. Rep. 254. The measure

"of damages which the vendee may claim for breach of an

"implied warranty of quality is the difference between the

"actual value of the property delivered and the hi.i>lier

"value of the warranted quality; and if there is no other

"evidence of value, the price ajireed to be ])aid will be

"reo-arded as the value of the property of the ((uality war-

"ranted. In this case the defendant havinj? offered to

"return the inferior clay and to hold it subject to disposi-

"tion by the plaintiffs, the contract price is tlie measure

"of damajTjes which it is entitled to re(M)up."

ARGUMENT
The plaintiffs in error contend

:

1. That the sale was not by sample, but that the let-

ters of the plaintiffs submittinii- the sample and the letter

of the defendant ^ivin.i!; its order l)y sam])le were mer-iied

in the memorandum contract executed by the parties in



which no reference to the sample was made, but in which

the clay to be sold was described as "P. X. Y. brand";

and hence the trial judge erred in permitting it to intro-

duce in evidence the sample and the letters referring

thereto.

2. That whether the sale was by sample or not or

whether a P. X. Y. l)rand of clay was furnished or not, the

taking of the cla^' from the ship was such an acceptance

as bound the defendant to pay the contract price for the

whole consignment.

3. That the evidence relating to the meaning in the

trade of "doliverv ex ship" and the evidence relating to

the custom in the trade in regard to delivery of clay was

improperly admitted.

4. Insufficiency^ of defendant's ansAver.

The defendant contends:

1. The sale was by sample. Tlie term ''P. X, Y." di^l

not designate any generally recognized quality of clay

among the trade or in itself convey any meaning to tlte

defendant. The term was an arbitrary designation given

to the particular sample which furnished the basis of the

contract, and hence proof of the sample and tlie corres-

pondence in relation thereto was not only proper but

necessary.

2. Inspection of tlie cbiy at the ship's side was im-

possible for to use the language of -Tudge llanford in decid-

ing the case, ''To determine tlie quality time, favorable con-
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"ditions and special conveniences for testing are necessary

"and these essentials make a fair inspection while the

"ship is beinj>' discharti^d impracticable." It was there-

fore necessary for defendant to take tlie clay to its mill

to test it. It had the right to accept such of it as corres-

ponded with the sample or was suitable for its uses^ and

to reject the remainder and this either upon the theory

that in a sale by sample there is an implied warranty that

the bulk will be up to the sample, or upon the theory that

the contract was not entire but divisible and that defend-

ant was only obligated to accept such of the clay as was

of the kind it had contracted for, and could reject the

remainder. Hence the evidence relating to the tests, the

uses to which the clay is put by the defendant, the kind

that is suitable for such purposes etc. was proper.

3. The evidence relating to the custom of the trade

in taking delivery of clay and in relation to the meaning

of the trade term "delivery ex ship" was proper, but

whether proper or not is immaterial because the trial court

did not base its decision in whole or in part upon such

testimony.

4. The answer was sufficient to raise all of the ques-

tions decided by the trial court ; but even if this were not

so it would now be deemed amended to conform to the

proof.

SALE WAS BY SAMPLE

The correspondence between the parties clearly shows

a sale by sample. The plaintiff's letter of September 29th
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contains the statement "We send you under separate cover

"a sample marked 'P. X. Y.' of an English China Clay."

N'othing appears in the record to show that "P. X. Y." had

any known meaning in the commercial world or in the

trade or that it convej^ed any meaning to the defendant.

On the contrary it does appear that when the sample was

received hy the defendant, it tested it and found it suitable

for its purposes, (bill of exceptions p. 10) ; and then

entered its order foi' 300 to 400 tons of "P. X. Y." China

Clay, to be fully equal to sample. (Defendant's exhibit 3

—Assignment of error No, 3). It also appears tliat when

the clay arrived, the casks in wliicli it was contained were

not marked P. X. Y., and that the term ''simply referred

''to the samples of clay that had been submitted."' (Pill

of Exceptions p. D). The memorandum contract ent(M'ed

Into between the parties after the corresi)ondence men-

tioned calls for "China Clay in casks P. X. Y. Brand." As

"P. X. Y.'" had no nu'aning except that given to it by tlie

parties in their correspondence, namely clay of a kind

and quality corresponding to a submitted sami»le, it woubl

seem that nothing could be clearer tlian that t!ie corres-

pondence is a part of the contract; or even if it is not a

part of the contract, such correspondence was admissible

to explain the meaning of a term used by the parties, wliich

term without such explanation would be meaningh'ss. In

no event can it be said that the correspondence contra-

dicts or varies (he teiius of the written contract.

If anything in addition to the ccuTespondence already

noted is necessarv to show tliat this sale was by sample
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it appears from the shipment itself. In addition to the

fact that the clay or the casks in which it was contained

was not branded P. X. Y. it is in evidence that a part of

iho. shipment came from one mine and a part of it came

from another mine and these parts differed radically and

materially in the two essentials of China Clay, namely,

color and amount of i^rit. ^lanifestly if one of these parts

is P. X. Y. the other is not.

In a case where the seller after havinti; shown a sample

of berries contracted to sell "Standard No. 3 Berries", the

Court instructed the jury in substance that if the seller

at the time of takin*;- the order for the berries exhibited

samples thereof and represented that the berries pur-

chased would correspond with such sample, and if the jury

found "that defendant entered into the contract intro-

"duced in evidence, and that the word 'Standard' used in

"said contract does not designate an}- generally recognized

"quality or quantity of blackberries among the trade then

"they were instructed that the sample cases so exhibited

"establishes the standard for the berries referred to in the

"contract, and that if they should find that the black-

"berries tendered by plaintiff in fulfillment of the con-

"tract were inferior to those contained in said sample cans,

"defendant had the right to reject the same," and this

instruction was affirmed.

American Canning Co. vs. Flat Top ( Jrocery Co., 70

S. E., ToG.
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EFFECT OF THE DELIVERY

The plaintiffs in error contend that whether the sale

was by sample or not, and whether they furnished a P. X.

Y. brand of clay or not, tlie defendant in error having

taken the clay from the ship's side at Seattle is now pre-

cluded from makino- an^- objection to the quality of the

commodity so taken by it. In other words the plaintiffs

in error contend that although about one half of the clay

shipped to the defendant was not what it bought and could

not be used in its business, it was bound to keep the whole

consignment and pay the contract price therefor. Tliis

contention ignores two elementary princi])les, one of

which is that in every sale by sample there is an implied

warranty that tlie goods will correspond to the sample,

and the other which is more particularly applicable to this

case is that when a v(^ndor sells goods of a six'cificd qual-

ity and undertakes to ship them to a buyer who has not

seen them and delivers them in sucli a numner tliat the

l)urchaser luis no opportunity to examine tlicm before

delivery, the mere delivery does not bind the vendee to

accept them; he has the right after such delivery to in-

spect them to ascertain whether they conform to the

contract, and the right to inspect implies the right to

reject such of thorn as are not of the quality required by

the contract. In such a case the act of refusing to accept

an article as not being in accordance with tlie terms of a

])revious executory agreement is one of insistence on, and

not a rescission of. tlie contract. This is not a case in

Avhicli tlie buyer of a specific lot of goods accepted and
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used a part of theui with full means of previously ascer-

taining whether they conform to the contract or not. Here

the quality of the commodity sold could not be ascertained

at the ship's side but had to be taken to defendant's mill

or some similar place to be tested. Upon making the

necessary test it was ascertained that about half of the

quantity delivered Avas in accordance with the contract

or fit for defendant's uses and the other half was entirely

unfit for defendant's uses and not up to the standard

required by the contract. Under these circumstances the

defendant certainly had the riglit to retain so much of the

shipment as was in accordance with tlie contract and to

reject the rest.

The propositions just stated are well supported by the

autliorities. The Supreme Court of tlie United States has

said

:

"The authorities cited sustain this proposition : that

"when a vendor sells goods of a specified quality, but not

"in existence or ascertained, and undertakes to ship tliem

"to a distant buyer, when made or ascertained and delivers

"tliem to the carrier for the purchaser, the latter is not

"bound to accept them witliout examination. The mere

"delivery of the goods by the vendor to the can-ier does

"not necessarily bind the vendee to accept them. On their

"arrival he has the right to inspect them to ascertain

"whether they conform to the contract, and the right to

"inspect implies the right to reject them if they are not

"of the quality recpiired by the contract."

Pope vs. Allis, 115 U. S., 373.

The Supreme Court of ^Fiehigan has held that where

ihe character of the goods purchased is such that their
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quality cannot be determined by looking at and examining

them, but by actual use only, the purchaser will be en

titled to a reasonable time in which to test the goods, and

ascertain whether they are the kind ordered; and until

this question is determined the retention of the goods does

not amount to an acceptance thereof.

Phil. Whiting Co, vs. Detroit Wliite Lead Works,

24 N. W., 881.

Every person who sells goods of a certain descriptioji

undertakes as a part of his contract that the article deliv-

ered shall correspond to tlie description and is in fact an

article of the special kind and (luality expressed in tlu'

contract of sale and the purchaser has a right to rely upon

the undertaking that the article is of the kind or quality

ordered and presume it to be true that the article is the

one or kind ordered.

Bagley vs. Cleveland Rolling :\rill Co., 21 Fed., 150.

The contract sued upon was not entire but severable.

This court has said :

"The modern American rule seems to be that a party

"who has failed to perform in full his contract for the sale

"and delivery of personal property may recover compen-

"sation for the part actually delivered and received there-

"under, less the damages occasioned by his failure to make

"the complete delivery. ^Nlany of the cases establishing

"this princi])le will be found cited in note 19, Sec. 1032,

"2 Renj. Sales. In Ifichards v. Shaw, (u 111. 222, in which

"the contract was to deliver 500 bushels of corn at a

"specified price per bushel, and the seller delivered only
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"391 bushels, for which he broiifl^ht suit, the Court said

''that, if the A^endee received part of the goods sold under

"an entire contract, and retained that part after breach,

"this was a severance, and a suit would lie for the price,

"but the buyer might deduct damages for the failure to

"fulfill the residue of the contract. A contract for the

"sale and delivery of a certain number of cattle, unlike

"one for the building and completion of a house or other

"structure, is severable in its nature, and there is no just

"reason Avhy, if the vendee accepts and appropriates to his

"own use a portion of the property so contracted for, he

"should not pay the stipulated price for such i)ortion, less

"the amount of danuiges sustained by him by reason of the

"vendor's failure to make complete delivery."

Saunders vs. Short, 80 Fed., 225.

Applying the foregoing principle to this case the only

question is whether the plaintiffs delivered more than 8G1

casks of clay of the character prescribed in the contract.

The fact that the plaintiffs shipped with tlie clay of the

character ordered by the defendant, other clays, would

no more make the defendant liable for such other clays

than if the casks had contained cenu^nt, or some other

entirely foreign or distinct substance.

It is really not material whether the Court holds

that the contract was entire or not. For the purposes of

this argument it may be conceded tliat the contract was

entire as to all clay of the character contemplated l)y the

parties. No exact quantity of such clay was ordered by

the defendant in error. The order was for 300 to 400

tons. It was not an order for a carload or several car-

loads or a ship load. Under the decision of this Court just
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cited, if the plaintiffs in error had shipped to the defend-

and in error 100 tons of clay of the kind ordered instead

of the 300 to 400 tons called for in the contract the defend-

ant in error would have had to pay for the 100 tons, but

if the plaintiffs in error in sliippinflj the 100 tons had in-

cluded in casks similar to those used for the clay, 200

tons of iron ore, no one would contend for a moment that

the defendant in error would have to accept the clay and

the iron ore or else reject both the clay and the iron ore.

This illustration in regard to the iron ore is not far fetched

because in the instant case about half of the clay shipped

came from one mine and the remainder from anotlier an<l

different mine. The clay wilich came from one mine was

substantially up to tlie sample and suitable for the de-

ferfdant's uses, while the clay which came from the other

mine was not up to the sample and was wholly unfit for

the defendant's uses. The clay which came from one mine

was as unfit for the defendant's uses as if it had been a

quantity of iron ore.

To the effect that in a sale of the character involved

in this case the seller could compel the buyer to pay for

the portion of the shipment that was equal to the sample

and that the buyer could accept the part equal to the

sample and reject tlie remainder, see

:Morris vs. Wibaux, 43 X. E., 837.

Holmes vs. (Jregg, 28 Atl., 17.

Canton Lumber Co. vs. T.iller, (18 Atl., 500.
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To the effect that the act of refusing to accept that

portion of the clay not in accordance with the sample is

one of insistence on, and nf»t a rescission of, the contract,

see

Potsdamer vs. Krnse, 58 X. W., 983.

In this connection also, the Supreme Court of the

United States has stated

:

"When the subject-matter of a sale is not in existence,

"or not ascertained at the time of the contract, an under-

"takinj? that it shall, when existiu": or ascertained, pos-

"sess certain qualities, is not a mere warranty, hut a c<)n-

"dition, the performance of which is precedent to any

"obligation upon the vendee under the contract ; because

"the existence of those qualities being part of the descrip-

"tion of the thing sold becomes essential to its identity

"and the vendee cannot be obliged to receive and pay for

"a thing diffei-ent from that for which lie contracted,"'

Pope vs. Allis, 115 F. S., 373.

All that has been said herein as to tlie legal effect of

the delivery as made, has been upon the assumption that

no waiver of the ordinary legal effect of sucli delivc^ry liad

been made; but it appears from the answer, and tlie proof

conformed thereto, that whatever might be the ordinary

legal effect of such delivery, an express waiver was made

by the plaintiffs in error of their right to rely thereon,

rmd our argument in relation to such waiver will he found

in subse<iuent part of tliis brief under the sub-head ''The

Answer."'
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SPECIFICATIONS OF ERROR 7, 8 AND 12

There was a good deal of evidence as to the custom

prevailing in the trade and at the port of Seattle in regard

to inspection and delivery and examination of China clay,

of all of which the plaintiffs in error complain. The

terms in regard to deliver^^ used in the contract were used

by parties of long experience in the trade and the mean-

ing which the terms used have in the trade should be

controlling, and hence although quite unimportant to a

proper decision of this case, was admissil)le. Tliis testi-

mony is to the effect tliat the acceptance of delivery of

goods enclosed in cases or packages is dcHMiuMl to ap]»ly

only to the condition of tlie packages at the time they are

received. As stated by ^Ir. Howarth (see assignment of

error No. 12) "My understanding is that any apparent

"defects which can be discovered at tlie ship's side must

"be complained of at that time so that the rights of the

"shippers have not been stopped as against the ship, if

"there has been any apparent dai)iage caused en route.

"As far as examination of enclosed packages such as clay,

"where the defects are not latent, (should be patent) and

"where it needs considerable time and skill to make the

"examinations, then the goods have alwaj^s been permitted

"to go up to the mill."

THE MEASURE OF DAMAGES

The trial court held that the measure of damages which

the vendee may claim for breach of an implied A\arranry

of quality is the difference b( tween llje actual value of the
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property delivered and the higher value of the warranted

quality, and if there is no other evidence of value the price

agreed to be paid will be regarded as the value of the prop-

erty of the quality warranted, and that in this case the

defendant having offered to return the inferior clay and

to hold it subject to disposition by the plaintiffs, the con-

tract price is the measure of damages whicli it is entitled

to recoup. To support this assignment of error (Ko. 14)

the testimony of a witness in regard to a sale of a very

small quantity of the rejected clay is cited. It A\ill prob-

ably be only necessary to say that the rejected clay had

no value to the defendant for the reason tliat it could not

be used by it. In addition to that, however, it appears

tliat the parties to this suit entered into a written stipula-

tion which is in the record, (Trans. 20.) that the defend-

ant without prejudice to the rights of the plaintiffs or the

defendant in prosecuting or defending tliis suit, might sell

the rejected clay 'Mt being agreed and understood by this

"stipulation that tlie sale may now be nuide to minimize

"the daily accruing loss in value to tlie said clay, and

"further that the proceeds of said sale sluill be held for the

"use and benefit of the person or persons entitled thereto

"upon the final determination of the within named action."

The small sale referred to was made iiursuant to this stip-

ulation.

THE ANSWER
Under assignment of error No. 13, the plaintiffs in

ej'ror contend that the answer is insufficient to support
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the defense tendered. In this case Federal jurisdiction is

based solely upon the ground of diverse citizenship. The

rules of pleading and proof in the State of Washington

therefore are applicable. It is well established by the

decisions of the Supreme Court of Washington that in

trials before a Court where the evidence introduced at the

trial is sufficient upon which to base the judgment ren-

dered, if the pleading is defective, sucli pleading will be

deemed to be amended to correspond with the proof; and

it is also well established that where a cause has been tried

upon its merits, as if upon pleadings sufficient in form

and substance, in wliicli the complaining party lias not

been misled, and has Iiad full opportunity to present his

case, some substantial wi'ong, some failure o]i the part of

his adversary to aver or prove a material matter necessary

on his part to be averred and proven in order to entitle

him to recover, must bt^ shown before the Appellate Court

is warranted in reversing and remanding a cause for a

new trial. A mere defect in pleading is not such a cause.

The pleading must not onl.^' be defective but must have

operated to the substantial injury of the complainant be-

fore that result can follow. Certainly no such injury is

shown by this branch of the case of plaintiffs in error.

The answer, however, as a matter of law is sufficient.

Defendant denies the contract pleaded in the complaint.

Pleads a sale by samjde; alleges that part of the shipment

was up to sample and part of it was inferior thereto; that

the d(^fendant offered to return the inferior clay but the

I)laintiffs ref^^•e(l to accept it nnd that the value of the
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clay up to the sample was so much, whicli amount the de-

fendant tendered and kei)t its tender <?ood.

If this court should decide that the defendant had a

right to accept so much of the shipment as conformed to

the sample and reject the remainder, then the answer is

an absolutely good pleading. If this Court should decide

that the defendant by accepting a part of tlie shipment

will be deemed to have accepted all of the shipment, then

the answer although the affirmative i)art tliereof is not

denominated a counten-claim, is nevertheless good be<'ause

the ultimate facts upon \>iiicli the defendant would be

entitled to recoup damages are pleaded. In this respect

the following language is (piite ai)plieable:

"It is next urged that defendant is not entitled to

'^recoup damages (after having accepted the machinery

"purchased) for the breach of the warranty in question,

"because the answer, in the language of counsel 'does not

"count upon any breach of contract, nor allege that plain-

"tiff has been damaged, nor pray for damages nor ask to

"have damages sustained by it set off against tlie pur-

"chase price.' * * * * The answer, as already seen, un-

"doubtedly seeks to recoup damages sustained by defend-

"ant by reason of alleged breach of the warranty made by

"plaintiffs concerning the charaeter of th(^ workmanship

"and material of the boilers in question. This answer was

"not, in terms called a 'set off, or 'counterclaim,' or 're-

"coupment,' and perhaps was not technically pleaded as

"such ; but, whatever it might have been styled, it was in

"fact a statement of such facts as entitled the defendant

"to diminish the ])laintiffs' amount of recovery; and, even

"if it be conceded that it was inartificially drawn, it was

"never challenged by any motion to make it more specific
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"or certain. But it was not, in our opinion, obnoxious to

"any such criticism. The answer, especially under code

"practice and pleadings, was entirely sufficient to entitle

"the defendant to show, by way of reduction of plaintiffs'

"recovery, the diminished value of the boilers in question,

"occasioned by the defective workmanship or material

"complained of,"

Florence Oil & defining Co. vs. Farrar, 109 Fed.,

254.

In no event should this Court direct judgment to be

entered for the plaintiffs in error. If this ('ourt shouhl

hold the ansv>er insufficient to admit the defense actually

proven, and sliould furtlier hold tlmt the pleadings will

not be deemed amended to conform to tlu^ proof, then we

respectfully ask that in reversing the judgment the cause

be remanded for a retrial with permission to tlie defendant

to amend its answer.

In connection with the argument of counsel for plain-

tiffs in error to the effect that judgment should liave been

entered for the plaintiffs in error as demanded by reason

of the character of the answer we desire to call the court's

attention to paragraphs 3, 4, 5 and 6 of the answer (Trans-

cript 8-9). It seems that it took some time to transport

the clay from Seattle to the mill of tlie defendant in error

at Everett. After some of the clay had been sliipped to

said mill and it was found that the total shipment con-

tained two kinds of cia,v, there was still at the ship's side

in Seattle, 253 casks. I'eferring to that state of affairs,

tlie answer sets fortli

:
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"At tlie time the defendant discovered that the plain-

stiffs had included in the sliipment clay of a <jrade inferior

"to sample there were still remaininp; on the dock of

"Oalbraith & Bacon & Company at Seattle, Washinjijton,

"two hundred and fifty-three (253) casks. This defend-

"ant promptly notified the plaintiffs that the shipment

"was not in accordance with sample, and after some cor-

"respondence, it was agreed between the parties that the

"defendant should take to its plant at Everett, the remain-

"iuii,- two hundred and fifty-three (253) casks without

"admission of liability for the sliipment and without ex-

"pense to it if defendant's claim as to tlic inferio]-ity of tlie

"clay should l)e proved correct."

The statement quoted Avas certainly a sufficient plead-

mg as to the waiver by tlie ])laintiffs in error of plaintiffs'

right to rely upon the taking of the clay from Seattle to

Everett as a delivery of the consignment. If the legal

effect of the delivery of the clay as made would be to re-

quire the defendant in error to accept and pay for it, the

])laintiffs in error certainly had the right to waive its

rights in that respect and the defendant in error in its

answer pleaded that it did make such a waiver and the

waiver was undoubtedly as to the whole shipment. In

other words the plaintiffs in error shipped to tho defend-

ant in error, a commodity the quality of which could only

be determined by testing it. After testing a part of the

shipment it was discovered that a large part was not a

commodity of the kind desired or ordered by the defendant

in error. At that time a part of the shipment was still at

the ship's side. The defendant in error thereupon ])i'omptly

notified the plaintiffs in error of the result of its tests and
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4b«-wbol#»-oliipmont to ite mill at Evorott to -await an

.adjustmont of tho difforoncoe which had arioon on aooount

of defaadant iQ^¥i;4^''-» <laim that a largo part of tho clay

wfto unfits i<>r use. lu substance the answer is, and th^

rejected the whole shipment. To minimize the loss that

would fall upon tlie plaintiffs in error if it eventuated

that there was included in the shipment a quantity of a

kind of clay not contemplated by the contract of sale, the

plaintiffs in error requested the defendant in error to take

the whole shipment to its mill at Everett to await an ad-

justment of the differences which had arisen on account of

defendant in error's claim that a larjue part of tlie clay was

unfit for use. In substance the answ<'r is, and the proof

conformed to it, that tlio defendant in error rejected the

entire shipment for the reasons heretofore appearing; tliat

upon said rejectment the plaintiffs in error said to the

defendant in error: ''You take possession of this entire

"shipment and we will either adjust the differenres which

"have arisen between us, amicably or in a lawsuit, and if

"in a lawsuit you shall not be deemed to have waived

"any of your rights to reject the unfit clay by reason of

"your using that portion of the clay suitable for your

"purposes."

Of the 253 casks which were at tlie ship's side in

Seattle, at the time the defendant in error discovered the

inferiority of a large ]iart of the clay, 133 casks were of

the poorer br;nid, and under r.o circumstances could the

defendant in error be compelled to pny for these. For
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these 133 casks the plaintiffs in error charged the defend-

ant in error about Four hundred sixty-six Dollars

(1406.00).

We respectfully submit that there was no error in the

action of the trial court and respectfully pray that the

decision and judgment be affirmed, Avith costs.

J. A. COLEMAN,

Attorney for Defendant in IJrror,


